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Our consistent position 

The residents of Waverley Park, and also WPRAG, are 
strongly opposed to Mirvac’s proposal to retain the high-
voltage transmission lines on our estate aboveground. 
 

Residents have strenuously opposed Mirvac’s long-
standing proposal since before 2009, and have 
consistently campaigned to have the transmission lines 
diverted underground. 
 

Mirvac has a contractual and a moral obligation to divert 
the transmission lines underground.  We want Mirvac to 
keep the promises it made – promises made without 
external prompting, and totally at its own volition. 
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Mirvac’s contractual and moral obligations 

Mirvac’s contractual and moral obligations arise from: 
 

• Condition 50 of the 2002 Planning Permit 
• Over 600 individual Mirvac contracts of sale 
• Repeated oral assurances given by Mirvac sales 

personnel over seven, and possibly more, years 
• Purchaser reliance on Mirvac assurances received 
• Purchaser reliance on information in the Section 32 

document appended to Mirvac contracts of sale 
• Inclusion of the 2002 Planning Permit in the Section 32 

document appended to Mirvac contracts of sale 
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A possibly overlooked constituency …. (1) 

As Waverley Park grew, increasing numbers of residents 
moved onto the estate having purchased their homes as 
“private buyers”.  That is to say, as residents who did not 
purchase homes direct from Mirvac, and who thus were 
not known to Mirvac at the time of purchase. 
 

This possibly overlooked, but growing, constituency also 
relied on the 2002 Planning Permit being executed in full. 
 

Because of the Section 32 document attached to their 
contracts of sale, these residents would have purchased 
on the understanding that Mirvac would divert the high-
voltage transmission lines underground. 
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A possibly overlooked constituency …. (2) 

If private buyers were not known to Mirvac at the time of 
purchase, it seems they could not have been advised 
beforehand by Mirvac that the company intended to seek 
an amendment to the 2002 Planning Permit. 
 

One therefore cannot assume residents who purchased 
their homes from existing homeowners after 2009 would 
have been fully informed about Mirvac’s transmission 
lines proposal at the time of purchase. 
 

If, at the time of purchase, Mirvac did notify private buyers 
about its proposed amendment, how was this done? 
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Our attitude to planning permit amendments 

As a general statement of principle, we are not opposed to 
planning permit amendments per se. 
 

We recognise Mirvac’s right to pursue a planning permit 
amendment under current legislation and regulations. 
 

But we believe amendments to planning permits should not 
be applied for, or granted, lightly. 
 

In our view, certain logical requirements ought to be met in 
order for planning permit amendments to be granted. 
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Logical requirements to amend a planning permit  

We contend that three logical requirements should be 
met in order to secure a planning permit amendment: 
 

1. A planning permit amendment should be sought, and 
granted, only on planning grounds. 
 

2. There has to have occurred demonstrable and 
significant change in circumstance pertaining to the 
applicant since the issue of the original permit. 
 

3. The change in circumstance pertaining to the 
applicant must be genuine, externally imposed 
change arising from a changed external environment. 
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Genuine externally imposed change 

It would be odd indeed if a person or entity was able to 
take unilateral action, based on a unilateral decision, 
that resulted in a particular outcome, and then tried to 
argue that very same outcome somehow constituted a 
“change in circumstance”.  
 

And even if a self-generated outcome is taken to 
constitute a “change in circumstance”, one undeniable 
truth should not be forgotten.  Decisions have 
consequences, and decision-makers ought to take 
responsibility for the decisions they make. 
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What we assert about Mirvac’s amendment request 

We assert that: 
 

a) Mirvac’s overall argument in support of a planning permit 
amendment bears little, if any, relation to planning 
 

b) Mirvac is not facing a “change in circumstance” 
 

c) If Mirvac is facing a change in circumstance, then the 
change in circumstance is entirely of its own making, and 
the company ought to take full responsibility for its past 
decisions. 
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Mirvac’s grounds for appeal …. (1) 

Mirvac offers ten grounds in support of its amendment 
request, as outlined in paragraphs 4.1 and 4.2 of its Statement 

of Grounds document submitted to VCAT in May 2014: 
 

1. Inherent doubts about feasibility 
2. Issues of visual amenity 
3. Issues of public amenity 
4. Excessive cost of diverting the high-voltage transmission 

lines underground 
5. Practical issues of a technical nature 

(continues/…) 
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Mirvac’s grounds for appeal …. (2) 

(/continued…) 
 

6. Concerns of the relevant electricity authority, SP AusNet * 

7. The proposed Community Benefits Package 
8. Misconceived Electromagnetic Field safety concerns 
9. Completion of Waverley Park estate development works 
10. Net community benefit to residents of the Waverley Park 

estate 
 

*   On 4 August 2014, SP AusNet changed its trading name to AusNet 

Services.  However, we shall continue to use the organisation’s former 

name throughout this presentation. 
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Our overall assessment of Mirvac’s argument 

Mirvac fails to present a convincing case in favour of granting 
an amendment to the 2002 Planning Permit.  We contend the 
ten grounds on which Mirvac rests its argument: 
 

• Are, for the most part, structurally unsound; 
• Comprehensively fail to establish an imperative for change; 
• Comprehensively fail to justify abandoning the current 

requirement to divert the transmission lines underground; 
• Comprehensively fail to provide valid planning grounds 

strong enough to warrant a planning permit amendment. 
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Justifying this assessment 

We will justify our assessment by critically examining each of 
the ten grounds on which Mirvac rests its argument to 
amend the 2002 Planning Permit – an amendment which, if 
granted, will enable the high-voltage transmission lines to be 
retained aboveground. 
 

Mirvac’s ten grounds will now be considered individually, and 
in turn. 
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Mirvac’s Ground 1: doubts about feasibility 

Statement of Grounds document, paragraph 4.1(1) 
 

“…[the] express requirement to underground the powerlines 
………. was imposed without a timeframe for compliance and in 
circumstances where it was recognised by the Planning Panel 
that due to the preliminary state of Mirvac’s investigations at the 
time it might not ultimately be feasible to divert the powerlines 
underground.  It was understood that in such circumstances 
Mirvac would seek an amendment to condition 50.  Mirvac now 
has a much better understanding of the implications of diverting 
the powerlines underground ….” 
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Lack of due diligence 

We find it quite astonishing that, as a leading integrated 
real estate group listed on the Australian Securities 
Exchange, Mirvac would propose something without first 
establishing whether or not the proposal was feasible. 
 

It was Mirvac that unilaterally, and of its own volition, 
suggested the underground option to the Planning Panel 
in June 2002.  Why make such a proposal if investigations 
are only in a “preliminary state”?  Why would Mirvac even 
agree to accept this planning permit condition in the face 
of such significant uncertainty of outcome? 
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Mirvac’s sales pitch and home pricing policy 

It is extraordinary that, despite the “preliminary state” of its 
investigations at the time the planning permit was issued: 
 

• For at least seven years following grant of the permit in 
2002, Mirvac allowed its sales staff to use the underground 
option as a marketing tool to entice potential customers; 

• Mirvac omitted to mention doubts about the underground 
option in over 600 pre-15 December 2008 contracts of sale; 

• Mirvac would have factored in costs, and priced homes for 
sale, at levels consistent with the underground option; 

• Mirvac imposed, and has rigorously enforced, numerous 
contractual covenants of its own on Waverley Park clients. 
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Undergrounding works did commence 

It is notable that at some point during the development of 
Waverley Park, Mirvac did commence digging trenches for 
undergrounding the transmission lines. 
 

(Source: Mirvac Media Release for “A Current Affair”, 4 July 2013) 
 

Why would Mirvac begin such activity unless (a) previous 
doubts had been resolved, and (b) all necessary approvals 
and authorisation had been obtained from SP AusNet? 
 

What was it that Mirvac found or discovered to cause the 
abandonment of digging so soon after the activity began? 
 

Or was the commencement of digging a mere sham? 
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A fundamental issue of equity 

The general public has a right to expect large commercial 
organisations will act professionally, competently and 
responsibly when dealing with their clients. 
 

We think it both unfair and unreasonable that the Waverley 
Park community is now being asked to put aside such 
expectations of Mirvac. 
 

Waverley Park residents do not understand why it now 
falls to them to financially subsidise Mirvac’s apparent lack 
of professional knowledge and apparent lack of due 
diligence at the time the 2002 Planning Permit was issued. 
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Conclusions on doubts about feasibility 

We say that Mirvac’s arguments concerning its doubts 
about feasibility: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement 
to divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Mirvac’s Ground 2: issues of visual amenity 

Statement of Grounds document, paragraph 4.1(2)  
 

“Diverting the powerlines underground would result in a 
requirement to construct two large and unsightly transition 
enclosures, which were not contemplated at the time that the 
Permit was issued, and which will have a detrimental effect on 
the visual amenity of Waverley Park.” 
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An unforeseen occurrence 

We are somewhat taken aback to learn Mirvac had not 
“contemplated” the two “large and unsightly” transition 
enclosures at the time the Planning Permit was issued. 
 

It is puzzling that transition enclosures were never 
acknowledged by Mirvac as a possibility when, in June 
2002, it unilaterally offered to underground the powerlines.  
After all, such enclosures routinely feature in underground 
transmission line projects – then as well as now. 
 

But we wish to offer some thoughts of our own on what 
“detrimental effect” transition enclosures might have on the 
visual amenity of Waverley Park. 
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The real issue concerning visual amenity 

In its public pronouncements, Mirvac has never missed an 
opportunity to stress the detrimental effect transition 
enclosures will have on the visual amenity of Waverley Park. 
 

We acknowledge transition enclosures will have a “detrimental 
effect” on our estate, but at the same time we point out that 
retaining the transmission lines aboveground will also have a 
“detrimental effect” on visual amenity. 
 

That the underground option has a “detrimental effect” should 
not be the issue here.  The real issue should be whether the 
underground option has a greater or lesser detrimental effect 
than the aboveground option. 
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Public infrastructure and aesthetics 

It is undoubtedly the case that public infrastructure works often 
present challenges from an aesthetics point of view.  But it is 
by no means inevitable such works will be unsightly. 
 

Indeed, with imagination, flair and design creativity, otherwise 
unsightly and monolithic structures can be rendered attractive, 
and even artistic, in terms of urban landscape. 
 

The two ventilation stacks constructed alongside the Clem 
Jones tunnel in Brisbane provide an excellent example of what 
can be achieved by taking an “artistic approach” to urban 
design.  The two ventilation stacks are equivalent in size and 
visual impact to 14-storey city towers. 
 23 

The Clem Jones tunnel ventilation stacks 
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Mirvac’s public portrayal of visual amenity 

At various information sessions held for the benefit of 
residents, Mirvac displayed scale models and/or artist 
impressions of what residents can expect should transition 
enclosures be constructed on the Waverley Park estate. 
 

The same, or similar, artist impressions were included in 
the applications for amendment/review that Mirvac 
submitted to both the Minister for Planning and VCAT. 
 

What, then, is Mirvac’s vision for the underground option at 
Waverley Park? 
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Mirvac’s vision for the underground option 
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Our thoughts concerning the Mirvac vision 

Transition enclosures are, of course, quite different 
structures to ventilation stacks for motorway tunnels. 
 

But we feel electricity transition enclosures ought not be 
automatically judged as totally incompatible with an 
aesthetically pleasing urban landscape. 
 

Indeed, we offer two overseas (United States) examples of 
how undergrounding high-voltage transmission lines might 
possibly be rendered more visually attractive than the 
outcome so regularly, and so publicly, promoted by Mirvac. 
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230 kV line Silicon Valley, California (May 2005) 
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115 kV line Isle of Palms, South Carolina (2013) 
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An absence of creative thinking? 

Mirvac’s vision of the underground option does not seem 
to compare favourably to the two US examples just given. 
 

Is Mirvac’s vision of the undergrounding option sincerely 
held, or is it a deliberate attempt to cast and portray 
transition enclosures in the worst possible aesthetic light? 
 

Has Mirvac made sufficient, and genuine, efforts to explore 
alternative innovative and creative ways of making 
transition enclosures aesthetically pleasing?  Has Mirvac 
lived up to the words on its own website?  We doubt it. 
 

Mirvac:  “ …. thinking creatively about how we impact our 

environment and our communities” 30 
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Overall visual amenity benefit to the community 

In Mirvac’s 2013 Revised Town Planning Report, overall 
benefit to the community is emphasised in terms of 
additional public open space and also the redistribution of 
funds.  Overall benefit to the community in terms of visual 
amenity is not emphasised.  Report discussion on 
aesthetic outcomes centres largely on adjacent parkland 
and adjacent homes, with some mention of protecting the 
view lines identified in the Waverley Park Concept Plan. 
 

For the sake of completeness and consistency, overall 
visual amenity benefit to the community ought to be given 
far more emphasis than it has up until now. 
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Community versus individual visual amenity …. (1) 

An individual resident living adjacent to a transition enclosure 
might well consider aboveground powerlines more visually 
appealing than the underground option.  But can the same be 
said for the entire Waverley Park community? 
 

The powerlines are currently visible to many residents from 
many vantage points on the estate.  Should they be retained 
aboveground, the lines will be raised in height by taller poles. 
According to Mirvac’s own evidence, the powerlines will then 
be 8 to 11 metres higher aboveground than they are now. 
 

Logically, the powerlines would be visible to even more 
residents from even more vantage points than now occurs. 
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Community versus individual visual amenity …. (2) 

In contrast, and from an overall community perspective, the 
transition enclosures associated with the underground 
powerlines solution will be visible to a lesser number of 
residents from a lesser number of vantage points. 
 

It is thus reasonable to conclude that the underground 
powerlines solution provides greater net community benefit 
from a visual amenity perspective than retaining the 
powerlines aboveground. 
 

But, it could be asked, should community visual amenity 
have priority over individual resident visual amenity?  In our 
view, and in the current circumstance, we answer “yes”. 
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Why community visual amenity should have priority 

Contracts of sale entered into by homeowners prior to 2009 
represented that the powerlines would be diverted 
underground.  Contracts of sale entered into after December 
2008 represented that the powerlines might be diverted 
underground. 
 

Either way, homeowners  would have known, or should have 
known, transition enclosures would/might need to be 
constructed as part of the underground solution, and that the 
enclosures would/might be built near to their homes. 
 

Homeowners had the chance to make further enquiries, and 
seek independent advice, prior to signing contracts of sale. 
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Why individual visual amenity should be discounted 

That individual residents most affected by the required 
transition enclosures might not now find those enclosures 
acceptable is not a valid concern in the current situation. 
 

That individual residents might now disapprove does not 
establish an imperative for change.  Such disapproval should 
not now constitute justification for abandoning the 
requirement to divert the powerlines underground. 
 

Neither should the disapproval of individual residents now 
constitute a planning ground strong enough to warrant a 
planning permit amendment. 
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Conclusions on visual amenity 

We say that Mirvac’s arguments concerning visual amenity: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement 
to divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Mirvac’s Ground 3: issues of public amenity 

Statement of Grounds document, paragraph 4.1(3) 
 

“The Amendment Application proposes a number of 
improvements to the open space facilities at Waverley Park 
including: 
(a) Upgrading of existing community spaces and parks in 

Waverley Park; 
(b) Additional spending on the proposed Waverley Park Lake 

and wetlands corridor including significantly larger public 
open spaces, walking paths and sporting facilities; and 

(c) Contributing to further public amenity on public open space 
serving Waverley Park residents.” 
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A three-pronged offer 

Mirvac is offering to spend additional funds on : 
1. Existing community spaces in Waverley Park 
2. The proposed lake and wetlands corridor 
3. Community spaces outside the Waverley Park estate 
 

Two questions need to be asked about this offer: 
a) How do any of these three elements of expenditure 

translate into an imperative for change? 
b) How do any of these three elements of expenditure 

translate into abandoning the current requirement to 
divert the powerlines underground? 
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Existing community spaces in Waverley Park 

There exists abundant on-the-public-record evidence 
(petitions, community meetings, media interviews) that 
residents of Waverley Park are not prepared to accept 
enhancements to existing, or other, community spaces if it 
means foregoing diversion of the powerlines underground. 
 

At the end of 2011, the co-ordinating team of the Waverley 
Park Residents Action Group (WPRAG) organised a residents 
petition opposing the retention of powerlines aboveground. 
 

A total of 831 signatures was collected, and the petition was 
tabled in the Victorian State Parliament, and with the City of 
Monash Council, in May 2012. 
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WPRAG – high-voltage powerlines petition summary 
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Petition period 
 

The signature collection period commenced in mid-November 2011 and formally ended 
in mid-April 2012, with the vast bulk of signatures collected by the start of February 2012. 
 

Overall petition result 
 
 831 signatures collected from 566 homes 
 
Visit statistics for the entire estate (N=911) 
 
 Actual dwellings visited :  873 homes (96% of the estate) 
 Under construction  :    27 projects (  3% of the estate) 
 Vacant land   :    11 blocks (  1% of the estate) 
 
Visit statistics for actual dwellings (N=873) 
 
 Answered the door   :  596 homes (68% of dwellings) 
 Absent / did not answer the door :  277 homes (32% of dwellings) 
 
“Answered the door” statistics (N=596) 
 
 Signed the petition   :  566 homes (95% “yes”) 
 Declined to sign the petition  :    30 homes (  5% “no”) 
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WPRAG community forum 

On 3rd August 2013, an unexpectedly large (for a Saturday 
morning) turnout of 89 Waverley Park residents attended a 
community forum at The Last Piece Cafe.  Co-hosted by local 
member, the Hon. Daniel Andrews MLA, together with Ward 
councillor and then City of Monash Mayor, Micaela Drieberg, 
the meeting passed the following resolution unanimously : 
 

“That Mirvac be made to fulfil all the conditions and obligations of 
its 2002 Planning Permit for our estate, and that the high-voltage 
transmission lines crossing the estate be diverted underground.” 
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Proposed lake and wetlands corridor 

Waverley Park residents and homeowners have 
consistently and repeatedly made it clear to us that they will 
not allow their children or grandchildren to play under high-
voltage transmission lines under any circumstances. 
 

What would be the point of having larger, and enhanced, 
recreational facilities in the proposed lake and wetlands 
corridor if those facilities remain largely unused, or were 
avoided, by the majority of the Waverley Park community? 
 

Larger and enhanced public open spaces are of little use, 
or of little consequence, if few people utilise them. 
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Community spaces outside Waverley Park estate 

The essential question here is why should Waverley Park 
residents financially subsidise the development of public 
amenity and public open space elsewhere in the municipality? 
 

In a meeting on 17 June 2013, Mirvac revealed to WPRAG 
that, as part of its anticipated Community Benefits Package, it 
proposed to allocate an estimated $1.5 million to the City of 
Monash for public amenity purposes outside the estate. 
 

Mirvac’s generosity in this regard should not be accepted as a 
ground for amending the Planning Permit.  Donations made to 
the City of Monash by Mirvac are matters for Mirvac alone, 
and should not involve Waverley Park residents. 
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Conclusions on public amenity 

We say that Mirvac’s arguments concerning public amenity: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement 
to divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Mirvac’s Ground 4: excessive cost of diversion 

Statement of Grounds document, paragraph 4.1(4) 
 

“The cost increase of diverting the powerlines underground is 
excessive.  Mirvac contends that funds would provide greater 
community benefit if spent on the proposed open space 
improvements to Waverley Park.” 
 

45 

What does “excessive” mean? 

Cost can only be judged as “excessive” according to a 
predetermined benchmark. What benchmark is Mirvac using? 
 

Is the cost of diversion excessive because the 2012 price 
quoted by SP AusNet ($45 million) is more than what would 
reasonably be charged in the current commercial climate? 
 

Or is the word “excessive” used merely to indicate the latest 
quoted price is more than Mirvac prefers to pay? 
 

Or could use of the word “excessive” perhaps point to 
corporate unwillingness on the part of SP AusNet to take on 
the Waverley Park undergrounding project?   
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Is the $45 million latest cost estimate realistic? 

In June 2002, SP AusNet estimated the undergrounding cost 
to be $12 million.  Expressed in September 2014 inflation 
adjusted dollars, this equates to $16.67 million today. 
 

In December 2012, SP AusNet estimated the undergrounding 
cost to be $45 million.  Expressed in September 2014 
inflation adjusted dollars, this equates to $46.94 million today. 
 

(Australian Bureau of Statistics Consumer Price Index value for June 2002 is 

76.6; for December 2012 is 102; and for September 2014 is 106.4) 
 

How can undergrounding costs nearly triple in real (that is 
purchasing power) terms in the space of a mere 12 years? 
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Questions that arise from the latest cost estimate 

Advances in technology normally result in reduced cost over 
time.  Yet SP AusNet’s most recent quote is nearly three 
times (in real terms) its cost-adjusted original quote. 
 

This remarkably large difference between the two SP AusNet 
cost estimates gives rise to at least two important questions: 
 

1. Was the December 2012 $45 million cost estimate 
grossly, or even deliberately, inflated? 

2. Or was the original $12 million cost estimate grossly, and 
perhaps negligently, understated? 

 

Only Mirvac and/or SP AusNet can tell us the answers. 
48 
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Why accurate cost estimates are important 

As one of its grounds to amend the 2002 Planning Permit, 
Mirvac cites “excessive” cost increase based on a $45 million 
cost estimate provided by SP AusNet in December 2012.  
 

Accurate cost estimates are needed to properly evaluate 
Mirvac’s current argument.  And, for the reasons outlined just 
now, Waverley Park residents are not convinced the cost 
estimates relied on by Mirvac are accurate. 
 

Unless issues of cost estimation can be satisfactorily 
resolved, cost factors should not be accorded prominence in 
the current proceedings.  
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Cost mitigation …. (1) 

Putting aside issues of cost accuracy, and accepting for the 
moment a nearly threefold increase in cost in real terms over a 
12 year period, according to Mirvac’s information the cost of 
undergrounding the powerlines has increased significantly. 
 

If this is so, then whose fault is it that costs were allowed to 
escalate so dramatically?  Bear in mind Mirvac did commence 
digging trenches for undergrounding the transmission lines. 
 

(Source: Mirvac Media Release for “A Current Affair”, 4 July 2013) 
 

And it was, presumably, Mirvac that chose to halt the digging 
operation soon after the earthworks commenced. 
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Cost mitigation …. (2) 

When did digging actually commence – was it 2002 or 2003, 
or was it around (say) 2008 or 2009? 
 

Regardless of when it commenced, the digging operation was 
suspended, and nothing further appears to have been done 
since that time to speedily resolve the powerlines issue. 
 

If digging commenced and ceased around 2002 or 2003, why 
is the powerlines issue still unresolved 12 or so years later? 
 

And if digging commenced and ceased around 2008 or 2009, 
why did Mirvac permit six or more years’ delay between 2002 
and the commencement of digging? 
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Cost mitigation and change in circumstance 

If costs have risen significantly between 2002 and 2014, then 
Mirvac seems to have done very little to mitigate the cost 
increase over the 12 years in question. 
 

The financial situation Mirvac presently claims to be in, thus 
appears to be one of its own making.  How can Mirvac’s 
failure to mitigate costs now suddenly be cast as a “change 
in circumstance”? 
 

And even if such failure is regarded as a change in 
circumstance, how can the “change” be used to justify a 
planning permit amendment given that Mirvac has always 
had control over the timing of the Waverley Park project? 
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Responsibility for financial and business practice 

If Mirvac’s failure to mitigate costs is judged a valid change in 
circumstance, and thus a valid justification to amend the 
planning permit, there would be a real incentive for property 
developers to procrastinate and then use their procrastination 
to obtain amendments to planning permits. 
  

We do not see how unmitigated cost blow out per se could 
ever be a planning issue.  It fell to Mirvac to diligently conduct 
adequate financial analysis in the first place, and to actively 
mitigate any subsequent cost increases. 
 

Waverley Park residents should not now be made to bear the 
consequences of financial and business practice deficiencies. 
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Conclusions on the cost of diversion 

We say that Mirvac’s arguments concerning the cost of 
diversion: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement 
to divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Mirvac’s Ground 5: issues of practicality 

Statement of Grounds document, paragraph 4.2(1)  
 

“It is not practical nor desirable (if, with hindsight, it ever was) to 
divert the powerlines underground for a short distance 
(approximately 530 metres between the two transition 
enclosures), having regard to the need for the transition 
enclosures, the fact that a further permit will be required for the 
transition enclosures, and the concerns of SP Ausnet, the 
relevant electricity authority.” 
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Specious argument 

Mirvac offers three arguments in support of its contention that 
undergrounding the Waverley Park powerlines is neither 
practical nor desirable: 
 

1. The short distance involved; 
2. The need to obtain a further and separate permit for the 

two transition enclosures; and 
3. The various concerns of SP AusNet. 
 

In our view, all three arguments ought to be rejected either 
because they lack foundation or because they lack relevance. 
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The short distance involved 

Waverley Park residents overwhelmingly reject the 
proposition that undergrounding is “undesirable”. 
 

And we do not accept that a distance of 530 metres 
renders the underground option impractical. 
 

Logic dictates distance per se would not determine 
whether high-voltage transmission lines can be diverted 
underground.  High-voltage transmission lines of various 
lengths have been buried successfully all over the world 
including one 500 kV cable a mere 600 metres long in 
Russia in 2009.  (Waverley Park cables are only 220 kV.) 
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The need for a further permit 

Different permits are, and always have been, required for 
various aspects of large-scale construction projects.  That 
a separate permit should be needed for the transition 
enclosures should not come as a surprise to anyone, least 
of all to Mirvac. 
 

In any event, we do not understand how the need for a 
further permit is relevant in the current proceedings. 
 

In what way would the need to obtain an additional permit 
constitute a planning imperative strong enough to justify an 
amendment to the 2002 Planning Permit? 
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The concerns of SP AusNet  

The concerns of SP AusNet are nominated as Mirvac’s 
sixth ground of appeal and will therefore be addressed in 
the next section of this presentation. 
 

However, and as a preliminary comment, by also including 
the concerns of SP AusNet as part of its fifth ground of 
appeal, Mirvac appears to be duplicating its argument. 
 

Regardless, in the next section we will show that the 
various concerns of SP AusNet are largely without 
foundation, and certainly not sufficiently significant to justify 
an amendment to the 2002 Planning Permit. 
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Conclusions on practicality 

We say that Mirvac’s arguments concerning practicality: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement 
to divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Mirvac’s Ground 6: the concerns of SP AusNet 

Statement of Grounds document, paragraph 4.2(2)  
 

“SP Ausnet supports the Amendment Application, on the basis that: 
 

(a) It is not willing to accept the hazard relating to Earth Potential 
Rise if the powerlines are diverted underground; 

(b) In relation to Earth Potential Rise, it is inherently safer to keep 
the powerlines overhead; 

(c) Specialist contractors will need to be trained to respond to the 
operation, maintenance and fault responses for the 800 metre 
segment of underground cable (530 metres between the two 
transition enclosures), which introduces unnecessary risks, 
delays and costs; 

(continues/…) 
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Mirvac’s Ground 6: the concerns of SP AusNet 

 

(/continued…) 

Statement of Grounds document, paragraph 4.2(2)  
 

(d) Diverting the powerlines underground will create a greater 
transmission footprint with two transition stations being 
constructed to replace a single tower; and 

(e) Although the underground solution is technically possible SP 
Ausnet does not consider it to be a satisfactory solution. 
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(a)  Unwillingness to accept hazard relating to EPR 

Earth Potential Rise (EPR) is a phenomenon that occurs 
when large amounts of electricity enter the earth.  This is 
typically caused when substations or high-voltage towers 
fault, or when lightning strikes occur. 
 

SP AusNet’s stated “unwillingness” to accept the hazard 
relating to EPR is puzzling.  As overseas examples show, 
electricity transmission providers the world over regularly 
accept EPR hazard as countries increasingly elect to bury 
high-voltage transmission lines underground. 
 

And SP AusNet itself has accepted EPR hazard in at least 
one other electricity transmission project in Australia. 
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Other energy network providers 

It seems reasonable that EPR hazard would increase the 
higher the voltage of buried transmission lines.  High-
voltage transmission lines buried in locations around the 
world have varied in force from 22 kV to 500 kV.  The 
Waverley Park transmission lines are 220 kV. 
 

Following are some examples of EPR hazard being 
accepted by overseas energy network providers.  The 
examples are drawn from the Canadian website, RETA – 
Responsible Electricity Transmission for Albertans. 
 

http://retasite.wordpress.com/ 
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Overseas examples of 500 kV projects 
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Name of project 
Conductor size 

(mm2) 

Cable length 

(m) 
Year  

Tianhungping - China 800 2,100 1999 

Dachaoshan - China 800 7,200 2001 

Bureyskaya - Russia 800 2,650 2004 

Bureyskaya - Russia 800 2,850 2007 

Man Wan - China 800 950 2007 

Merowe - Sudan 1,200 3,900 2009 

Merowe - Sudan 800 3,900 2009 

Sidi Kvir – Egypt 800 8,550 2009 

ETS – Russia 800 600 2009 

Groupitan – China 800 10,050 2009 

Shibo Shanghai – China 2,000 52,000 2010 

Poree III - Colombia 800 5,400 2010 

Xianshuijian - China 1,000 2,370 2011 

Overseas examples of major 400 kV projects 
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Location Project Length (m) Year 

Copenhagen 

(Denmark) 

Elimination of overhead lines in 

urban area 
34,000 1999 

Berlin (Germany) Connect West/East system 24,000 2000 

Vale of York (UK) Area of outstanding beauty 24,000 2001 

Madrid (Spain) Barajas Airport Expansion 26,000 2003 

Jutland (Denmark) 
Area of outstanding beauty, 

waterway /semi urban areas 
28,000 2003 

London (UK) London Ring 20,000 2005 

Rotterdam 

(Netherlands) 
Randstad waterway crossings 4,200 2005 

Vienna (Austria) Provide power to the entire city 11,000 2005 

Milan (Italy) Section of Turbigo-Rho line 17,000 2006 

Switerland/Italy Mendrisio - Cagno 8,000 2008 
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The prevalence of accepting EPR hazard 

The following quotation is taken from RETA Fact Sheet No.8 
“Burying High Voltage Power Lines” 
 

“Large-scale underground high voltage power line projects constructed 
since 1980 involve a total of over 1,400km of cable in 17 countries 
(Australia, Austria, Belgium, Denmark, Finland, France, Germany, 
Greece, Ireland, Italy, Japan, Netherlands, Portugal, South Korea, 
Spain, Sweden, U.K.). Individual projects varied from 0.4km to 44km in 
length, and from 63kV to 500kV in force (CIGRE Working Group 2007, 
Europacable 2009). There are hundreds of other examples from 
around the world of successfully buried high voltage power lines.” 

 

Yet, and despite its current Waverley Park reluctance, even SP 
AusNet has willingly accepted EPR hazard here in Victoria. 
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The Wonthaggi Desalination Plant transmission line 

In a press release to both the Australian and Singapore stock 
exchanges on 18 December 2012, SP AusNet “was pleased to 
announce” it had entered into a 27-year license agreement 
with the Victorian State Government to operate and maintain 
the 87 kilometre 220 kV underground transmission line 
supplying electricity to the Wonthaggi desalination plant. 
 

The announcement followed an undertaking given to the 
Victorian Government by SP AusNet 18 months earlier on 23 
May 2011 in the form of a Commitment Deed Poll. 
 

The completed Wonthaggi project resulted in the world’s 
longest 220 kV underground high-voltage transmission line. 
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SP AusNet’s current role in bushfire risk mitigation 

As a further example, the following information currently 
appears on the SP AusNet website: 
 

“In May 2014, SP AusNet commenced a $40 million, two-year program 
that will improve the safety and reliability of the powerlines in the 
heavily vegetated, high fire risk areas of the Dandenong Ranges. The 
program involves relocating approximately 44 kilometres of overhead 
high voltage (22 kilovolt) powerlines underground.” 

 

SP AusNet is implementing this initiative as a result of 
recommendations made by the 2009 Victorian Bushfires Royal 
Commission. 
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Dubious rationale for refusing EPR hazard 

In our view, SP AusNet’s claim that it is not willing to accept 
the hazard relating to Earth Potential Rise if the powerlines are 
diverted underground, simply lacks credibility.  The company 
has willingly accepted EPR hazard on previous occasions, and 
continues to do so to this day. 
 

Furthermore, for SP AusNet to proclaim its unwillingness to 
accept EPR hazard in relation to the Waverley Park 220 kV 
transmission lines invites at least two questions: 
 

(1) What is it about Waverley Park that makes EPR hazard so 
unacceptable?  (2) Does SP AusNet really lack the technical 
skills and knowledge of overseas energy network providers? 
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(b)  EPR hazard advantage of the aboveground option 

SP AusNet claims that in relation to EPR, it is inherently safer 
to keep the powerlines overhead.  In light of the nature, and 
sources, of EPR presented earlier, we have yet to be 
convinced of the truth of this claim.  But even if true, two things 
appear to render this claim irrelevant, and/or redundant, in 
relation to the current proceedings. 
 

First, EPR hazard exists for both the aboveground and the 
underground solutions.  EPR is dangerous.  Is it therefore 
logical to speak of “inherent safety” in different EPR scenarios? 
 

Second, EPR hazard has been successfully mitigated and 
managed all over the world for many decades.  
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(c)  The need for specialist contractors 

SP AusNet claims unnecessary risks, delays and costs will be 
incurred due to the need to train specialist maintenance 
contractors.  This is a highly dubious proposition at best. 
 

As stated earlier, in December 2012 SP AusNet entered into a 
27-year license agreement to operate and maintain the 87 
kilometre 220 kV underground transmission line to Wonthaggi. 
 

It therefore seems to beggar belief that SP AusNet would not 
already have the staff and technical expertise to respond to the 
operation, maintenance and fault responses of an 800 metre 
220 kV underground transmission line traversing the Waverley 
Park estate.  Can Waverley Park really be that unique? 
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(d)  A greater transmission footprint 

SP AusNet’s observation that replacing a single tower with two 
transition stations will create a greater transmission footprint is 
undoubtedly true.  But how is this even relevant to the current 
proceedings? 
 

Alternative courses of action will always entail competing 
configurations of advantages, disadvantages and features.  
The time to consider and evaluate competing configurations is 
when projects are being planned rather than after the projects 
have commenced. 
 

On their own, fundamental points of difference cannot sensibly 
be used to justify significant change during mid-project. 
 
 

73 

(e)  Technically possible but not satisfactory 

There seems to be an element of contradiction in SP AusNet’s 
position.  On the one hand SP AusNet acknowledges the 
underground solution is “technically possible”.  Yet on the other 
hand it argues the underground solution is not satisfactory. 
 

We do not understand how risks and other elements can be 
adequately managed and implemented in a technical sense, 
yet at the same time the underground powerline solution can 
be judged as unsatisfactory and (by implication) inappropriate. 
 

Is SP AusNet perhaps expressing a corporate “preference” 
rather than a considered professional and technical opinion?  If 
so, then it should at least be open about such preference. 
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Service providers and their clients 

The 2002 Planning Permit does require the high-voltage 
transmission lines to be placed underground “to the 
satisfaction” of the relevant electricity authority. 
 

But we wonder at the extent to which a service provider should 
be permitted to modify, or even veto, the wishes of a client. 
 

After all, Mirvac is the client and SP AusNet is merely the 
service provider – a service provider that has acknowledged 
service can be provided albeit at a cost. 
 

Whatever preference SP AusNet has concerning the Waverley 
Park powerlines strikes us as irrelevant and beside the point. 
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The proper role of a real estate developer 

Mirvac is the client, and SP AusNet is the service provider, in 
the matter of the Waverley Park 220 kV transmission lines. 
 

Provided technical imperatives can be adequately addressed, 
it is up to Mirvac to tell SP AusNet what it, the client, desires.  It 
is not up to the service provider to define what the client wants. 
 

If it relies too much on SP AusNet’s corporate preference, 
Mirvac will not be seen as a competent real estate developer.  
It will also risk being untrue to its own website vision statement: 
 

“…. to set the standard as a world-class Australian property  
group that attracts the best.” 

 76 

39



Conclusions on the concerns of SP AusNet 

We say that Mirvac’s arguments pertaining to the various 
concerns of SP AusNet: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement to 
divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Mirvac’s Ground 7: the Community Benefits Package 

Statement of Grounds document, paragraph 4.2(3) 
 

“Mirvac has proposed a generous Community Benefits Package 
which includes: 
 

(a) Ex gratia payments to lot owners at Waverley Park; and 
(b) Improvements to the open space facilities at Waverley Park.” 
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Our focus of analysis: ex gratia payments 

Our focus of analysis here will be on ex gratia payments to Lot 
owners.  We will not discuss improvements to open space 
facilities as these were addressed during earlier discussion on 
public amenity (Mirvac’s Ground 3). 
 

An ex gratia payment is an extra-contractual payment.  That 
is, although there is no clear legal obligation to make the 
payment under the terms of the contract, the circumstances 
are such the Courts might hold an obligation existed. 
 

By describing its Community Benefits Package as “generous”, 
Mirvac implies that its proposed ex gratia payments are also 
“generous”.  We will explore the accuracy of this description. 
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The need for transparency 

Generosity, like beauty, lies in the eye of the beholder.  It is 
only reasonable that, in the interests of fairness, Waverley 
Park residents be able to assess for themselves the 
generosity of Mirvac’s proposals.  But this can occur only if 
Mirvac is open and transparent about the ex gratia payments. 
 

Independent assessment by residents becomes even more 
imperative in light of Mirvac’s decision to nominate ex gratia 
payments as an important justification for seeking an 
amendment to the 2002 Planning Permit. 
 

However, we have grounds for believing Mirvac has been less 
than open and transparent about the ex gratia payments. 
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What Mirvac has publicly disclosed 

Mirvac has publicly disclosed three levels of ex gratia cash 
payment to eligible Lot owners, specifically $3,000, $10,000 
and “a minimum of $15,000”. 
 

Individual payments depend on when owners purchased their 
properties, and how far those properties are from the existing 
transmission lines.  With regard to the third level of ex gratia 
payment, we find it instructive that Mirvac should be so coy 
about disclosing details of its “minimum of $15,000” offers. 
 

Indeed, Mirvac has consistently refused to confirm or deny 
well-founded rumours that some Lot owners have received 
proposed offers in the vicinity of $100,000 or more. 
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The experience of one Waverley Park resident 

In early July 2013, WPRAG received an unsolicited email from 
a Waverley Park resident who stated: 
 

I went to the last session organised by Mirvac and asked them to 
explain the basis of the offer made to me ($3,000) and if it was a 
desktop assessment as my place is very close to a power pole. 
Mirvac's representative told me that extensive consultations were 
carried out and Various experts consulted. Asked him if the so called 
experts considered the views, location and health issues which he 
believed they did. Asked him if the lowest offer was $3,000 which he 
confirmed. Asked him about the range of offers made. He noted it 
was based on when you purchased and the distance you are from 
the line etc. Asked him if 6 figure offers were made which he 
reluctantly confirmed for a small numbers. [sic] 
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The rumours go public …. (1) 

The Waverley Leader of 2 July 2013 independently reported 
on this matter under the headline “Rumours that some 
Waverley Park estate homeowners offered more than 
$100,000 compensation for Mirvac powerline plan”. 
 

It was later confirmed to coordinating team members of 
WPRAG that the Leader journalist who wrote the story had 
formally approached Mirvac senior management for comment 
on the $100,000 plus payment claims. 
 

Rather than flatly deny the claims then and there, Mirvac’s 
response to the journalist was: “we will have to get back to you 
on that one”. 
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The rumours go public …. (2) 

Mirvac contacted the journalist nearly a week later with the 
message: “we do not comment on individual cases”. 
 

It seems rather peculiar that Mirvac would not take the 
opportunity to emphatically deny claims that were baseless. 
We wonder whether this might indicate the rumours are true. 
And if the rumours are indeed true, why has Mirvac not been 
more forthcoming in its detailed description of the ex gratia 
payments? 
 

Describing an ex gratia payment level as “a minimum of 
$15,000” will give a quite different impression than describing 
it as “ranging between $15,000 and $100,000 or more”. 
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The VCAT Order of 24 June 2014 

We attended the VCAT Practice Day hearing on 20 June 2014 
with deep concerns about Mirvac’s fairness and transparency 
in relation to the proposed ex gratia payments. 
 

After being invited to do so, we expressed these concerns to 
Deputy President Helen Gibson who then issued the following 
Order on 24 June 2014: 
 

Further and Better Particulars  
2.  By no later than 7 July 2014, the applicant must file and serve 
further and better particulars of the compensation to be offered as 
part of the Community Benefit Package, which the applicant relies 
upon its statement of grounds in support of the proposed permit 
amendments.  
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Mirvac’s response to the Tribunal Order 

Mirvac responded to the Tribunal Order on 4 July 2014 with a 
two-page reply consisting of four numbered paragraphs.  We 
contend that Mirvac’s response totally failed to address the 
substance of the Tribunal Order. 
 

We make this contention on the basis of detailed comparison 
between two documents: 
 

1. The Mirvac response itself; and 
2. An externally commissioned report Mirvac submitted to the 

Planning Minister in August 2013, and that was also 
submitted to VCAT in May 2014 (the 2013 Collie Report). 
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The Collie Report 

In 2011 Mirvac commissioned a town planning and 
architectural landscape company, Collie Pty Ltd, to prepare a 
report in support of its first (later withdrawn) application to 
amend the Waverley Park planning permit. 
 

Collie was commissioned again in 2013 – this time to produce 
an updated report in support of Mirvac’s most recent 
application to amend the Waverley Park planning permit.  The 
revised report was issued and then submitted to the Planning 
Minister in August 2013. 
 

We now present a detailed comparison between Mirvac’s 
response to the Tribunal Order and the 2013 Collie report. 
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Comparing Mirvac’s response with the Collie Report 
 
 
 
The Applicant for Review provides the following Further and Better Particulars in response to 
Order 2 of the Tribunal's Order dated 24 June 2014: 
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Paragraph 1 of Mirvac’s response vs. the Collie Report 
 

 

 

Ex Gratia Cash Payments to Lot Owners 
  
1.The Community Benefits Package will provide $8.5 million in funding for ex gratia cash 
payments by Mirvac to lot owners at Waverley Park. 
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Paragraph 2 of Mirvac’s response vs. the Collie Report 
Mirvac has made offers to all lot owners within Waverley Park as at 13 July 2013. These 
offers had regard to a number of factors, including:  
1. the purchase price of the property; 
2. the date of purchase of the property; 
3. both the above -and below ground powerline options, including the electrical 

infrastructure associated with each option, such as the requirement for the transition 
enclosures in the below ground option; 

4. the type I size of house, inclusions, land size, distance and orientation to the powerlines; 
5. the proximity of the house to other site features that may impact on value (including 

parks and major roads); and 
6. sales and re-sales figures within Waverley Park. 
 

90 

46



Paragraph 3 of Mirvac’s response vs. the Collie Report 
 

3. These offers reflect Mirvac's position that generally:  
a) any effect of proximity to towers or powerlines dissipates as distance from the 

element increases, such that there is little or no adverse effect on value beyond a 
distance of 100 metres; 

b) any effect on values within about 100 metres depends on the location and aspect of 
the property;  and 

c) any effect upon properties within about 100 metres will in part reduce over time, as a 
development progresses, views of powerlines are built out or obscured and 
landscaping establishes. 
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Paragraph 4 of Mirvac’s response vs. the Collie Report 
 
4.The following offers were made by Mirvac:  

a) $3,000 for those owners who purchased their  properties after December 2008, 
recognising that after this date Mirvac was advising purchasers that the powerlines 
may be retained above ground; 

b) $10,000  for those owners  who  purchased before January  2009 and whose 
property is not located within 150 metres of the powerline; and 

c) a minimum of $15,000 for  those owners who purchased  before  January  2009 and  
whose property is located within 150 metres of the powerline. 
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Complying with the Tribunal Order? 

Mirvac’s response to Tribunal Order 2 of 24 June 2014 is 
extracted almost verbatim from the 2013 Collie report – a 
report that had already been submitted to VCAT by Mirvac. 
(referred to on page 4 of Mirvac’s VCAT Application as “Attachment D”) 
 

We are at a loss to understand how resubmitting to VCAT 
information already in the Tribunal’s possession (namely the 
2013 Collie report) can possibly be seen as complying, in 
letter or in spirit, with the Tribunal Order that Mirvac must: 
 

“.... file and serve further and better particulars of the compensation 
to be offered as part of the Community Benefit Package, which the 
applicant relies upon its statement of grounds in support of the 
proposed permit amendments.” 
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Particulars we expected Mirvac would file and serve 

As a matter of fairness and transparency, the following 
disclosures to VCAT would have been reasonable for Mirvac 
to make in relation to the proposed ex gratia payments: 
 

1. The number of properties in each of the three value 
categories specified in the Community Benefits Package. 

2. For the highest value category, the amount offered for 
each property in the category. 

3. For the highest value category, the property address (or at 
least the street name) for each of the amounts offered. 

 

We did not wish to know who had indicated willingness to 
accept offers, as this was clearly private and confidential. 
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What we were able to discover independently 

Between 26 September 2013 and 6 June 2014, a series of 
emails (26 in total) was exchanged between WPRAG and a 
longtime resident of Waverley Park. 
 

As a result of her enquiries, this resident had been able to 
locate a fellow Waverley Park homeowner who confirmed to 
her Mirvac had proposed offering “close to $100,000” as the 
ex gratia payment pertaining to his Waverley Park property. 
 

We are happy to provide the Advisory Committee with the 
name and address of the homeowner who claims to have 
received the “close to $100,000” offer from Mirvac.  We will 
also provide copies of all 26 emails referred to above. 
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Mirvac has its supporters …. (1) 

A small number of Waverley Park residents favours retaining 
the high-voltage transmissions aboveground.  In around  mid-
2013, four residents, all living adjacent to each other in the 
same street, established a lobby group with a dedicated 
website in support  of Mirvac’s Planning Permit amendment.  
Mirvac donated photos for use on the group’s website. 
 

The group, “Supporters of Parklands at Waverley” (SOPAW), 
actively campaigned against diverting the powerlines 
underground.  The group even featured in a Leader 
newspaper article on 3 September 2013.  Two of SOPAW’s 
founders were given leave to appear before this Committee. 
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Mirvac has its supporters …. (2) 

Interestingly, in early 2012, three of SOPAW’s four founding 
members signed the WPRAG petition in support of diverting 
the powerlines underground.  Clearly, something had then 
transpired to cause these initial supporters of ours to switch 
sides and begin lobbying in support of Mirvac’s proposal. 
 

We have very strong grounds for believing that, like the 
homeowner we discovered independently, the founding 
members of SOPAW each received ex gratia payment offers 
from Mirvac in the vicinity of $100,000, and this most likely 
explains the dramatic change of heart we witnessed. 
 

We note that the SOPAW website is no longer active. 
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“Payment and release” arrangement 

Mirvac proposes to make ex gratia payments only to eligible 
Lot owners who agree to sign a “payment and release” private 
contract.  Lot owners will thus need to release Mirvac from 
liability before receiving any cash payment. 
 

Presumably, acceptance would preclude any form of 
subsequent litigation against Mirvac, for example, in relation to 
property devaluation, or in relation to a legal class action. 
 

If Lot owners are unhappy with either the proposed ex gratia 
payments or the conditions of the release agreement, they will 
not receive any money.  Mirvac is effectively suggesting a 
‘take it or leave it’ arrangement purely on its own terms. 
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Taxation consequences and professional advice 

It is likely that ex gratia payments of the type proposed by 
Mirvac would be assessable for capital gains tax in the hands 
of many recipients.  It would be sensible to seek accounting 
and taxation advice prior to accepting any ex gratia payment. 
 

It would also be prudent and reasonable for eligible Lot 
owners to seek independent legal advice, and property 
valuation advice, before signing any release agreement. 
 

As far as we can ascertain, Mirvac is not proposing to pay 
eligible Lot owners any contribution towards the cost of 
obtaining prior, and independent, accounting, legal and 
property valuation advice. 
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Conclusions on the Community Benefits Package 

We say that Mirvac’s arguments concerning the Community 
Benefits Package: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement to 
divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 

 
100 

51



Mirvac’s Ground 8: Electromagnetic Field safety 

Statement of Grounds document, paragraph 4.2(4) 
 

“Electromagnetic Field (EMF) is produced irrespective of 
whether the powerlines are above or below ground and, in any 
event, the retention of the powerlines aboveground will meet the 
established regulatory standard.” 
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The relevance of Electromagnetic Field 

In view of the equality of outcome implied by Mirvac, it is not 
clear why the company is nominating EMF as a ground of 
appeal in its current request for amendment. 
 

We agree EMF is produced irrespective of whether the 
powerlines are kept aboveground or diverted underground. 
But two issues are of greater relevance and importance here: 
 

1. What are the health impacts of EMF? 
2. Do EMF levels differ for aboveground and underground 

transmission lines? 
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The alleged health impacts of EMF 

Many people, including scientists, argue the adverse health 
effects of EMF are well documented and widely accepted.   
 

Indeed, quality research into the health effects of EMF has 
been thorough, extensive and prolonged.  Much of this 
research is usefully summarised and reported on the 
Canadian website, RETA – Responsible Electricity 
Transmission for Albertans.  In particular, Fact Sheet Nos.1, 
2a, 2b, 2c, 3, 5a, 5b, 5c, 12, 13, 14a, 14b, 20, 24, and 25. 
 

http://retasite.wordpress.com/ 
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No universal agreement on health effects 

Notwithstanding the alleged adverse health effects of EMF, 
the majority view is that it is yet to be proven conclusively 
EMF is harmful to health.  This view is perhaps best 
expressed on page 10 of the 2009 Aurecon Australia report – 
a planning study undertaken by the ACT Planning and Land 
Authority for the residential suburb of Lawson: 
 

“The possibility of health effects associated with long-term exposure 
to relatively low EMF levels has been comprehensively studied over 
several decades worldwide but, to this day, there is no definitive 
conclusion as to whether or not electric or magnetic fields pose a 
threat to human health.” 
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Prudent avoidance 

The Aurecon Report observes that reviews and inquiries into 
EMF have consistently found that although adverse health 
effects have not been established, the possibility cannot be 
ruled out. In these circumstances, the most appropriate policy 
response is one of “prudent avoidance” (page 11): 
 

“Given the inconclusive nature of the science and the ongoing 
possibility of adverse health effects, it is considered that a “prudent 
avoidance” approach continues to be the most appropriate 
response in the circumstances. Under this approach, subject to 
modest cost and reasonable convenience, power utilities should 
design their facilities to reduce the intensity of the fields they 
generate, and locate such facilities to minimise the fields that 
people, especially children, encounter over prolonged periods.” 
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An independent finding on EMF strength 

In a 234-page study commissioned by the Irish Government, 
it was concluded that underground cables (UGC) produced 
less Electromagnetic Fields than overhead lines (OHL): 
 

“Exposure to electro magnetic fields (EMF) is different for OHL and 
UGC. Directly above an UGC field strength may be higher than under 
an OHL, but the corridor with relevant exposure levels is much 
narrower. With additional measures it is possible to decrease the 
magnetic fields related to UGC transmission to negligible levels. With 
dedicated tower design, exposure to magnetic fields can be reduced 
also significantly in the case of OHL, though not to such low levels. 
By nature no electrical fields are created outside a cable, whereas the 
corridor under an OHL is always characterised by an electrical field.” 

 

Study on the Comparative Merits of Overhead Electricity 

Transmission Lines versus Underground Cables, (May 2008, p.186) 
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Underground vs aboveground transmission lines 

On the basis of both EMF health impact and EMF strength, 
diverting high-voltage transmission lines underground is 
preferred to retaining them aboveground. 
 

Although the adverse health impact of EMF is not yet proven 
conclusively, the possibility exists.  A policy response of 
prudent avoidance is therefore in order, and undergrounding 
of transmission lines is thus the preferred option. 
 

Studies have shown that EMF strength is negligible for 
mitigated underground transmission lines, but always present 
even for mitigated aboveground transmission lines.  Hence, 
undergrounding of lines is once again the preferred option. 
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Conclusions on Electromagnetic Field safety 

We say that Mirvac’s arguments concerning Electromagnetic 
Field safety: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement to 
divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Mirvac’s Ground 9: completion of Waverley Park 

Statement of Grounds document, paragraph 4.2(5)  
 

“The Waverley Park development cannot be completed until the 
Amendment Application is resolved, affecting: 
 

(a) The development of the Lake and associated open space 
facilities; 

(b) The construction of the last 170 residences; 
(c) The construction of an acoustic wall on the barrier with the 

Monash Freeway; 
(d) The “raising” of the powerlines over the Monash Freeway; and 
(e) The realignment of the powerlines easement.” 
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A lack of relevance and validity 

We note that items (d) and (e) of the five nominated in this 
ground of appeal are valid only if the transmission lines are 
retained aboveground.  Accordingly, we submit items (d) and 
(e) ought to be totally discounted in the current proceedings.  
The items are not relevant, and arise only if Mirvac’s request 
for amendment is granted. 
 

Items (a), (b) and (c) are statements of fact and cannot 
sensibly be construed as valid grounds for appeal.  We also 
point out Mirvac’s apparent desire to reduce delay is 
somewhat disingenuous.  Mirvac alone decided to postpone 
resolution of the powerlines issue until 2014.  Why should 
residents now bear the brunt of Mirvac’s procrastination?  
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Stating the obvious 

To state that “Waverley Park development cannot be 
completed until the Amendment Application is resolved” is so 
self-evident it is hardly worth mentioning. 
 

We are puzzled as to why Mirvac would include this truism as 
a ground of appeal.  It is not logical to use a possible outcome 
of an amendment application to justify the amendment being 
sought. 
 

Besides, Mirvac is the cause of the very delay it now seems so 
keen to avoid.  In view of this, it would be inequitable to shift 
the burden of the delay away from Mirvac and onto the 
Waverley Park community. 
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Conclusions on completion of Waverley Park 

We say that Mirvac’s arguments concerning completion of 
Waverley Park: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement to 
divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 

 
112 

57



Mirvac’s Ground 10: net community benefit 

Statement of Grounds document, paragraph 4.2(6)  
 

“There will be a net community benefit if the powerlines are 
permitted to be aboveground and the additional open space 
improvements are constructed.” 
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Assessing net community benefit 

Net community benefit is the aggregate of two things: 
 

1. Net community benefit from a visual amenity perspective; 
2. Net community benefit from a public amenity perspective. 
 

It follows that any valid assessment of net community benefit 
can only occur in reference to both these two parameters. 
 

Issues of visual amenity formed the basis of Mirvac’s second 
ground of appeal, while issues of public amenity shaped 
Mirvac’s third ground of appeal.  By nominating net community 
benefit as its tenth ground of appeal, Mirvac is once again 
duplicating its argument for a permit amendment. 
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Visual amenity outcome 

As was argued earlier in this presentation, the proposed 
aboveground poles will be between 8 to 11 metres taller than 
the existing towers resulting in the powerlines being visible 
to more residents from more vantage points than at present. 
 

In contrast, the two transition enclosures will be visible to far 
fewer residents compared to both the number of residents 
who can see the powerlines at the moment, and the number 
of residents who will see the powerlines once the proposed 
taller poles have been erected. 
 

Retaining the powerlines aboveground will thus result in a 
visual amenity detriment rather than a visual amenity benefit. 
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Public amenity outcome 

Earlier in this presentation it was shown that Waverley Park 
residents overwhelmingly reject Mirvac’s offer to enlarge and 
improve open space facilities on the estate and elsewhere 
within the City of Monash. 
 

Residents have also indicated they will not allow their 
children or grandchildren to play under high-voltage 
transmission lines notwithstanding any enlargements and 
improvements.  The open space facilities are likely to remain 
largely unused or avoided by the Waverley Park community. 
 

It is thus clear that retaining the powerlines aboveground will 
not result in a public amenity benefit. 
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The overall outcome 

The end result of retaining the high-voltage transmission 
lines aboveground is going to be a visual amenity detriment 
rather than a visual amenity benefit.  Furthermore, retaining 
them aboveground will not result in a public amenity benefit. 
 

Consequently, and from the perspective of Waverley Park 
residents, there will be no net community benefit if the 
powerlines are permitted to remain aboveground and the 
additional open space improvements are constructed. 
 

The claims made by Mirvac in this regard lack supporting 
evidence, and are simply not credible. 
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Conclusions on net community benefit 

We say that Mirvac’s arguments concerning net community 
benefit: 
 

a) Do not demonstrate an imperative for change based on 
planning grounds; 
 

b) Do not establish a change in Mirvac’s circumstances 
sufficient to justify abandoning the current requirement to 
divert the transmission lines underground; 
 

c) Do not constitute externally imposed change.  Mirvac 
ought to take full responsibility for its past decisions. 
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Concluding comments …. (1) 

Waverley Park residents are concerned about Mirvac’s lack of 
transparency, and the company’s tendency to be evasive, on 
matters such as the proposed Community Benefits Package. 
 

Lack of transparency can be seen in the way Mirvac has dealt 
with residents in terms of decision-making.  Lack of 
transparency is also evident in what information Mirvac has 
chosen to disclose to residents and the wider public. 
 

And lack of transparency is apparent in the way Mirvac 
responded to the VCAT Tribunal Order to provide “further and 
better particulars of the compensation to be offered as part of 
the Community Benefit Package”. 
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Concluding comments …. (2) 

Given Mirvac’s procrastination, lack of planning and lack of 
due diligence over the past 12 or so years, one question 
can reasonably be asked: did Mirvac ever really intend to 
underground the high-voltage transmission lines?  
Waverley Park residents have grounds to doubt that it did. 
 

It is remarkable that, in 2014, Mirvac admits before this 
Committee that it “now has a much better understanding of 
the implications of diverting the powerlines underground”. 
 

We feel it is just not acceptable for Mirvac to blithely, and 
unilaterally, announce it has now “developed an alternative 
plan which retains the powerlines above ground”. 
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Concluding comments …. (3) 

Waverley Park residents are both dismayed and 
unimpressed to learn that Mirvac now feels “it is not practical 
nor desirable (if, with hindsight, it ever was) to divert the 
powerlines underground”. 
 

Residents cannot help but recall the seven or more years 
that Mirvac vigorously promoted the underground option as 
part of its sales pitch to potential homeowners. 
 

Over 600 Lot owners wonder why their contracts of sale 
represented the powerlines would be diverted underground. 
And they also wonder why they paid higher purchase prices 
for their homes than would otherwise have been the case. 
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Concluding comments …. (4) 

We seriously question Mirvac’s sincerity regarding its 
reliance on the views of SP AusNet as grounds for 
requesting a planning permit amendment.  For years 
Mirvac has promoted the concerns of SP AusNet as 
reasons for retaining the transmission lines aboveground. 
 

We were therefore astonished to learn at the VCAT 
Practice Day hearing in June 2014 that Mirvac initially had 
no intention of even calling SP AusNet to give evidence. 
 

However, the Tribunal Order issued by VCAT Deputy 
President Helen Gibson on 24 June 2012 insisted that 
Mirvac call SP AusNet as a professional party witness. 
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Concluding comments …. (5) 

Mirvac’s overall justification for requesting a planning permit 
amendment bears little relation to planning.  Time and 
again we see argument that is irrelevant, only remotely 
connected to planning or duplicated. 
 

And despite Mirvac and the original independent planning 
Panel “contemplating” in 2002 that circumstances “might 
change”, external circumstances have not changed. 
 

If circumstances have changed, then those changes are 
entirely of Mirvac’s own making.  Mirvac ought to take 
responsibility for its procrastination, its lack of due diligence 
and its failure to monitor or better control its project. 
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Concluding comments …. (6) 

When looked at in detail, it is clear that Mirvac’s ten 
grounds for appeal fail to establish a convincing 
justification for amending the 2002 Planning Permit. 
 

The ten grounds for appeal that Mirvac advances 
comprehensively fail to establish an imperative for change. 
 

Furthermore, the ten grounds for appeal comprehensively 
fail to provide valid planning grounds strong enough to 
warrant the 2002 Planning Permit being amended. 
 

In short, Mirvac has simply not made out a compelling 
case for granting a planning permit amendment. 
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Concluding comments …. (7) 

Equitable planning decisions can only be made on the basis of 
information that is both transparent and complete.  We submit 
that neither condition has been met by Mirvac.  Adequate 
information is especially critical in the current situation as the 
consequences of a Mirvac win in this matter are substantial. 
 

First, a Mirvac win will represent a staggering break of faith 
with the Waverley Park community. 
 

And second, a Mirvac win will set an undesirable planning 
precedent.  The clear message sent to other property 
developers will be: “you can easily avoid planning permit 
obligations by procrastination and misrepresentation”. 
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The outcomes we seek 

On behalf of the Waverley Park community, we seek the following 
outcomes in relation to Mirvac’s amendment request: 
 

a) Mirvac’s request to amend the Planning Permit be refused. 
b) Mirvac be directed to divert the high-voltage transmission lines 

on the Waverley Park estate underground within a reasonable, 
but specific, time limit. 

c) Undergrounding of the powerlines be carried out in a spirit of 
goodwill, and in a spirit of good corporate citizenship. 

d) Construction of the two transition enclosures, and all 
associated powerline diversion works, be carried out so as to 
achieve an aesthetically pleasing an outcome as possible, and 
according to the recommendations of creative, innovative 
architectural specialists experienced in urban design. 126 
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A major concern …. (1) 

In the event that we are successful in obtaining the 
outcomes we seek, WPRAG has one major concern. 
 

We have no doubt that Mirvac will comply with any 
Ministerial directive to divert the high-voltage transmission 
lines underground.  But we are concerned that the company 
might do so with less than good grace.  We are concerned 
that Mirvac might adopt a “minimalist” approach in terms of 
achieving an aesthetically pleasing outcome. 
 

Not only that, but the company might well advance a “we told 
you so” justification for any such minimalist approach. 
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A major concern …. (2) 

Based on past experience, the Waverley Park community 
has little confidence Mirvac would voluntarily seek to achieve 
the most desirable aesthetic outcome possible in the event it 
is compelled to divert the powerlines underground. 
 

We are skeptical that Mirvac would actively or voluntarily 
seek to embrace the creative and innovative urban landscape 
initiatives so clearly evident in the examples contained earlier 
in our presentation today. 
 

In our view, the actions of Mirvac over the past twelve years 
have largely depleted the reservoir of goodwill that might 
otherwise have existed between Mirvac and our community. 
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A major concern …. (3) 

Accordingly, it is our respectful submission that any 
Ministerial directive to Mirvac to divert the high-voltage 
transmission lines underground also be accompanied by a 
second Ministerial directive addressing the aesthetics issue. 
 

In particular, we submit it would be appropriate for the 
Minister to require Mirvac to achieve the most aesthetically 
pleasing outcome possible in line with best practice aesthetic 
outcomes both overseas and within Australia. 
 

Necessary safeguards ought to be established in order to 
protect the legitimate interests of Waverley Park residents. 
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Expression of appreciation 

That concludes my presentation for today. 
 

The Waverley Park Residents Action Group, and residents 
of Waverley Park, wish to thank the Advisory Committee for 
giving me the opportunity to appear here today and speak 
on behalf of the Waverley Park community. 
 

We hope the information I presented will positively assist 
the Committee in formulating its recommendation to the 
Minister for Planning. 
 
 

Dr. John Lourens, FCPA 

(12 December 2014) 
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